Taylor L. Mossman-Fletcher
Mossman Law Office
208-342-6%900




"We will...endeavor to administer the
disability [program] efficiently and
effectively, [and]. . . to help rehabilitate
the disabled so that they may return to
useful employment.. . . | am hopeful that
this new law. . . will advance the
economic security of the American
people.”

-- Dwight D. Eisenhower, August 1, 1956
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“A child under age 18 will be considered
disabled if he or she has a medically
determinable physical or mental
Impairment(s) that causes marked and
severe functional limitations, and that can
be expected to cause death or that has
lasted [or will last] for a continuous period
of not less than 12 months.”



What are the Most Common
Disabllities for DI Recipientse

~ Injuries/ Cancers/
Other Conditions




Comparing SSD to SSI




In addition to meeting the definition of disability, you must have worked long enough
— and recently enough — under Social Security to qualify for disability benefits.

Social Security work credits are based on total yearly wages or self-employment
income. You can earn up to 4 credits each year.

The amount needed for a work credit changes from year to year. In 2023, for example,
you earn 1 credit for each $1,640 in wages or self-employment income. When you've
earned $6,560 you've earned your 4 credits for the year.

The number of work credits you need to qualify for disability benefits depends on your
age when your disability begins. Generally, you need 40 credits, 20 of which were
earned in the last 10 years ending with the year your disability begins.

However, younger workers may qualify with fewer credits
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SSI was adaed....




SSI benefits are part of a “welfare” program, so other sources of
household income can affect the amount of money you will get each
month, whereas SSD benefits are considered part of an “insurance”
program, so other sources of income or assets are irrelevant.

SSI benefits are paid starting in the first full month after you apply or are
found disabled (whichever comes first), while SSD benefits do not begin
until five months after your disability was found to have started.



Gross wages or net self-
employment income

Less than $1,913 per month in wages
(before taxes and other deductions) or
self-employment (after deduction of
allowable business expenses) if you
are an individual.

Less than $2,827 per month in wages
(before taxes and other deductions) or
self-employment (after deduction of
allowable business expenses) if you

are a couple.

Note: If you have a disability and have
other expenses related to work you
may still be eligible for SSI.

Income from pensions or gifts, etc.

Less than $934 per month if you are
an individual.

Less than $1,391 per month if you
are a couple.

Resources (things you own)

Less than $2,000 total if you are an
individual.

Less than $3,000 total if you are a
couple.

Note: We automatically exclude some
things like ABLE accounts, some
trusts, and some burial funds. You
may be eligible even if you think you
have resources over these limits.




Step 1 — Go to
www.ssa.gov/benefits/disability and
select "Apply for Disabllity.”

Step 2 — Fill out the Disabllity Benefit
Application.

Step 3 — Answer the disability questions.
Step 4 — Mall or take the documents
the Social Security office.



e Your Social Security number. ¢ If you were born outside the United
States or its territories, the name of your birth country at the time of
your 3 birth (it may have a different name now), Permanent Resident
Card number (if you are not a U.S. citizen). ¢ If you were in the military
service, the type of duty and branch, and also your service period. e
Your W-2 Form from last year or, if you were self-employed, your
federal income tax return (IRS 1040 and Schedules C and SE). ¢ Direct
deposit numbers (from a check, or ask your financial institution for the
numbers) to have your monthly benefits deposited automatically. e
Information about any workers’ compensation claim you have filed,
Including date of injury, claim number, and proof of any payments
made to you. * The name, address, and phone number of someone
who knows about your condition and can help with your claim. e
Information about your ilinesses, injuries, and conditions, including
dates of treatment, and patient ID numbers; and the names,
addresses, and phone numbers of the medical providers who treated
you. * Names and dates of medical tests you have had and who
requested the tests. ¢ Names of medicines you are taking and who
prescribed them. ¢ Medical records that you already have. ¢ A list of
up to five jobs and dates you worked during the last 15 years.









Social Security Disability Benefits:
The Five-Step Determination Process

1. Engaged in substantial
gainful activity?

2. Severa
impairment?

3. Impairment meets
or equals listing?

4. Able to perform
past relevant work?

Mo

No 5. Able to perform Yes
other work?




Engaged in Substantial Gainful Activitye
Earning more than $1470 per money OR
Working 40 hours per week




Does the Claimant suffer from a severe
Impairmente

Severe impairment is
different from a
listing










Meeting the Listings




Claimant has a combination of
Impairments, but none of them meet a
disability listing individually. Social
Security will look at listings that are very
similar to the impairments, and if the
combined effect of the impairments is
medically equal to the impairments
found in the similar listing, Claimant will
be found to equal the listing.




* An individual who sutfered regularly from
pseudoseizures, which are seizures that are
not attributed to any abnormal brain
activity and are usually caused by
psychological issues, tried to equal the
disabllity listing tor epilepftic seizures. The
pseudoseizures occurred weekly and
affected the applicant's ability to function
during the day, which is one way 1o meet
the epilepsy listing. Social Security found
that the pseudoseizures equaled the
epilepsy listing in both severity and duration.



STEP FOUR

Step 4: Caﬁ"se\yerely impaired applicants work
in their past jobs? At this step, the SSA
considers whether\an\applicant's residual
functional capacity ( R?\G\lmeets the skill and
task requirements of his orher past relevant

work.




The claimant's functional capacity
(ability to work) that remains after taking
INfo account the claimant's mental or
physical disabllity.
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A. EXERTIONAL LIMITATIONS

"1 None established. (Proceed to section B.)

1. Occasionally lift and/or carry (including upward pulling)
(maximum) - when less than one-third of the time or less than 10 pounds, explain the amount (time/pounds) in item 6.

] less than 10 pounds
] 10 pounds
] 20 pounds
[[] 50 pounds
] 100 pounds or more

2. Frequently lift and/or carry (including upward pulling)
(maximum) - when less than two-thirds of the time or less than 10 pounds, explain the amount (time/pounds) in item 6.

[[] less than 10 pounds
-] 10 pounds

] 25 pounds
[C] 50 pounds or more

3. Stand and/or walk (with normal breaks) for a total of -

|
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Please fill out the following form. You cannot save data typed into this form. =
=2 Please print your completed form if you would like a copy for your records. | =
Not No Evidence of Not Ratable on i

Significantly = Moderately  Markedly Limitation in this Available
Limited Limited Limited Category Evidence

A. UNDERSTANDING AND MEMORY

. The ability to remember locations and
work-like procedures. : : D - ]:] - D - I:I
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. The ability to understand and remem-
ber very short and simple instructions.

. The ability to understand and remem-
ber detailed instructions.

B. SUSTAINED CONCENTRATIONAND PERSISTENCE

4. The ability to carry out very short and 1 D
simple instructions. i

. The ability to carry out detailed instruc- 1 I:I
tions -

. The ability to maintain attention and 1 D
concentration for extended periods. ’

. The ability to perform activities within a
schedule, maintain regular attendance. 1 D
and be punctual within customary toler- ’
ances.

The ahilitv to siistain an ardinarv routine




After careful consideration of the entire record, I find the clarmant has the residual
functional capacity to perform light work, as defined m 20 C.F.R. § 404.1567(b)
and 416.967(b), with additional limitations. She can perform work that 15 done
from a seated or standing position, with the ability to sit for 2 hours at a time and
for 6 hours 1n an 8-hour workday; stand for 10 minutes at a time and for 1 hour in
an 8-hour workday: and walk for 10 mimutes at a time and for 1 hour m an 8-hour
workday. She does not require the use of an assistive device to ambulate. She can
occasionally climb ramps and stairs; never climb ladders, ropes, or scaffolds; and
occastonally balance, stoop, kneel, crouch, and crawl. She has no manipulative
[imutations. She must avord all exposure to hazards, such as unprotected heights
and dangerous machinery. She cannot perform fast-paced production requirements
(defined as “constant activity, with tasks performed sequentially, m rapid
succession.”).|




t step 5 the “burden of proof” shifts to SSA to
show that work, other than what the
individual performed in the past, exists in
significant numbers in the national economy
that he or she can make an adjustment to,
considering the limiting effects of the
individual's impairment, age, educatlon and

work experience.




Can only use the rules with a physical
imitation; will not apply o a mental
imitation

Age, education, transferable skills
Over 50

Based only on the existence of unskilled
jobs throughout the national economy
at the various exertional levels
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S/ year old ‘ ’

Past Relevant Work: Secretary(RFC-
Sedentary)

Education: high school
Nature of Disability: Diabetic Neuropathy




SSR 13-2P: Evaluating cases
Involving drug addiction and
alcohol use
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A Claimant shall not be considered
disabled if alcoholism or drug addiction
would be a conftributing factor material
to the deftermination

Under new(ish) rule: ALJ is required to
determine whether the Claimant would
continue to be disabled if drugs or
alcohol were removed from the picture-
If the Claimant stopped using would they
still be disabled?




Medical evidence during
a period of apbstinence
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Top 10 Disability Claims Facts




Over 50

High School Education or less

Strong Work History

Medical Support from a Specialist

Medical Support from a PCP

Medical Support from a non-acceptable medical source
Credible Claimant/Credible Withess

Lack of DAA/prescription drug use

No unemployment

Work attempts
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As numerous circuit courts have colorfully warned with
respect to briefs filed by lawyers, “[jJudges are not like pigs,
hunting for truffles buried in briefs.” Indep. Towers of Wash.
v. Washington, 350 F.3d 925, 929 (9th Cir. 2003). This
principle applies equally to an ALJ's decision: courts may not
speculate as to an ALJ's findings or the basis of an ALJ's
unexplained conclusions. See Mansfield v. Kijakazi, 2022 WL
4056244, at *5 (E.D. Cal. 2022) (“This court is neither
required nor inclined to scour the record in an attempt to
divine the specific basis for an ALJ's opinion.”)



A. Legal Standard

The Commissioner revised the regulations applicable to the evaluation of medical
evidence for disability applications filed on or after March 27, 2017. See Revisions to
Rules Regarding the Evaluation of Medical Evidence, 82 Fed. Reg. 5844-01 (Jan. 18,
2017).° Under the revised regulations, the ALJ is no longer required to give deference to
any medical opinion, including treating source opinions. See 20 C.F.R. §§ 404.1520c(a);
416.920c; Woods v. Kijakazi, 32 F.4th 785, 792 (9th Cir. 2022) (ALJs no longer need to

“provide ‘specific and legitimate reasons’ for rejecting a treating or examining doctor’s

opinion.”). Instead, the ALJ evaluates the persuasiveness of the opinions based on several

factors. 20 C.F.R. §§ 404.1520c¢c(a), 416.920c(a). These are: supportability, consistency,
relationship to the claimant, specialization, and other factors. 20 C.F.R. §§
404.1520c(c)(1)-(5), 416.920c(c)(1)-(5). The most important factors in the evaluation
process are supportability and consistency. 20 C.F.R. §§ 404.1520c¢(b)(2),

416.920c(b)(2).




The Ninth Circuit has not yet addressed whether the revised regulations change the

requirement for germane reasons to discount lay witness testimony. See Robert U. v.

Kijakazi; 2022 WL 326166, at #7 (D. Or. Feb. 3, 2022) (noting the Ninth Circuit has not

addressed the question and that courts in the circuit are split, but concluding “the ALJ
must continue to give germane reasons for discounting lay witness testimony” because

the new regulations did not unambiguously remove the obligation). “It is, therefore,

This Court agrees with the well-reasoned decisions holding ALJs “must continue
to give germane reasons for discounting lay witness testimony’ and even ‘“‘under the new
regulations that an ALJ’s failure to address lay testimony is error.” Kimberly T. v.
Kijakazi, 2022 WL 910083, at *7 (D. Or. Mar. 29, 2022); see also Kimberly H. v.
Kijakazi, 2022 WL 3585768, at *12 (D. Idaho Aug. 22, 2022) (holding the regulations

clearly require the ALJ to provide more than a passing mention to lay witness







Rule 2.
(a)

(b)

Complaint

Commencing

Action. An action for review under

these rules is commenced by filing a complaint with

the court.

Contents.

(1) The complaint must:

(A)

(B)

(©)

(D)

state that the action is brought under
§ 405(g);

identify the final decision to be
reviewed, including any identifying
designation  provided by the
Commissioner with the final
decision;

state the name and the county of
residence of the person for whom
benefits are claimed;

name the person on whose wage

record benefits are claimed; and




(E) state the type of benefits claimed.

(2)  The complaint may include a short and plain

statement of the grounds for relief.

FEDERAL RULES OF CIVIL PROCEDURE

Rule 3.  Service

The court must notify the Commissioner of the
commencement of the action by transmitting a Notice of
Electronic Filing to the appropriate office within the Social
Security Administration’s Office of General Counsel and to
the United States Attorney for the district where the action is
filed. If the complaint was not filed electronically, the court
must notify the plaintiff of the transmission. The plaintiff

need not serve a summons and complaint under Civil Rule 4.




Rule 4. Answer: Motions; Time

(a) Serving the Answer. An answer must be served on

the plaintiff within 60 days after notice of the action

is given under Rule 3.

The Answer. An answer may be limited to a certified
copy of the administrative record, and to any
affirmative defenses under Civil Rule 8(c). Civil
Rule 8(b) does not apply.

Motions Under Civil Rule 12. A motion under Civil
Rule 12 must be made within 60 days after notice of
the action is given under Rule 3.

Time to Answer After a Motion Under Rule 4(c).
Unless the court sets a different time, serving a
motion under Rule 4(c) alters the time to answer as

provided by Civil Rule 12(a)(4).




FEDERAL RULES OF CIVIL PROCEDURE

Rule 8. Reply Brief

The plaintiff may file a reply brief and serve it on the

Commissioner within 14 days after service of the

Commussioner’s brief.













